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Definition of property upon death

Article 3 of the Regulation

(d) ‘disposition of property upon death’ means a will, a joint will or an agreement
as to succession;

(b) ‘agreement as to succession’ means an agreement, including an agreement
resulting from mutual wills, which, with or without consideration, creates,
modifies or terminates rights to the future estate or estates of one or more
persons party to the agreement;

(c) ‘joint will’ means a will drawn up in one instrument by two or more persons;



The law governing the admissibility and substantive 
validity of the disposition of property upon death (other 

than agreements as to succession)

- Not to be confused with the law applicable to the succession as a whole
(art.21)

- The Regulation aimed at having a unique law governing the succession as a
whole, but at the same time, wanted to grant “legal certainty for persons
wishing to plan their succession in advance” (recital 48)

- Planning a succession was meant to be made easier, but in the context of
frequent residence change, establishing the law governing the validity of the
will is not always an easy task (eg: the will was authenticated on the
01.01.2016, the testator dies on the 10.02.2018 after changing residence at
least 2 times in different countries and the will is contested by the heirs as to
it’s validity in December 2018)



The law governing the admissibility and substantive 
validity of the disposition of property upon death (other 

than agreements as to succession)

Article 24, paragraph 1 – the solution in default of a choice of law

A disposition of property upon death other than an agreement as to succession shall be
governed, as regards its admissibility and substantive validity, by the law which, under
this Regulation, would have been applicable to the succession of the person who
made the disposition if he had died on the day on which the disposition was made.

- such reference should be understood as a reference to either the law of the State of the
habitual residence of the person concerned on that day or, if he had made a choice of law
under this Regulation, the law of the State of his nationality on that day (recital 51).

- Practical consideration: before drafting the will, the notary should ask the testator if he
previously made a choice of law, because if he did, that chosen law would be
applicable to his succession if he were to die on that day, and as a a consequence that
is the law governing the validity and admissibility of the will.



The law governing the admissibility and substantive validity of 
the disposition of property upon death (other than agreements 

as to succession)

Article 24 - paragraph 2
Notwithstanding paragraph 1, a person may choose as the law to govern his
disposition of property upon death, as regards its admissibility and substantive
validity, the law which that person could have chosen in accordance with Article
22 on the conditions set out therein.

- The choice of law excludes RENVOI (art 34)
- Correlation with the choice of law applicable to the succession as a whole, according to art.22:

- in default of a choice of the law that is to govern the succession as a whole– we may be
in the presence of 2 relevant laws (a law chosen to govern the will, and the law of the
habitual residence, that governs the succession as a whole)

- in the presence of such a choice, we will have a unique law governing both the
succession as a whole and the validity of the will

- the moment of choice in connection to the entry in force of the Regulation
- available choices
- the form of such a choice



The law governing the admissibility and substantive validity of 
the disposition of property upon death (other than agreements 

as to succession)
Article 24, paragraph 2 – choosing a law
1. Available choices:

• limited to the law of the state whose nationality the testator has at the time of the choice
or at the time of death

• Recital 38 explains the reason behind this limitation: to ensure a real connection and to
avoid fraud. Determining the nationality is a preliminary issue, to be resolved according to
the national law

2. The form of such a choice
• that of a disposition of property upon death (oral testaments are outside the scope of the

Regulation)
• according to recital no.39, a choice of law could be demonstrated if the disposition

contains a reference to a law or has otherwise mentioned that law
3. The moment of choice in connection to the entry in force of the Regulation:

• Art.83 par.3: A disposition of property upon death made prior to 17 August 2015 shall be
admissible and valid if it meets the conditions in Chapter III or if it is admissible and valid
according to the rules of private international law which were in force at that time: in the
state of the habitual residence or in any of the states whose nationality he possessed or
in the Member State of the authority dealing with the succession

• Art.83 par.4 changes the relation between the law of the will and the law of the
succession, in the sense that if a will was drafted according to a law available as a
choice, this shall equal a choice of law applicable to the succession as a whole



The law governing the admissibility and substantive 
validity of the disposition of property upon death (other 

than agreements as to succession)

Scope of law:
- the capacity of the person making the disposition of property upon death to make such

a disposition;

- the particular causes which bar the person making the disposition from disposing in
favour of certain persons or which bar a person from receiving succession property
from the person making the disposition;

- the admissibility of representation for the purposes of making a disposition of property
upon death;

- the interpretation of the disposition;

- fraud, duress, mistake and any other questions relating to the consent or intention of
the person making the disposition.

- modification or revocation of a disposition of property upon death other than an
agreement as to succession



The law governing the admissibility and substantive 
validity of the disposition of property upon death (other 

than agreements as to succession)

Outside the scope of such a law:
- The form (art.27)

- the determination of the beneficiaries, of their respective shares and of the
obligations which may be imposed on them by the deceased, and the
determination of other succession rights, including the succession rights of
the surviving spouse or partner (art.23)

- the disposable part of the estate, the reserved shares and other restrictions
on the disposal of property upon death (art.23)

(the last 2 aspects belong to the scope of the law governing the succession as a
whole)



Formal validity of dispositions of property upon death made in 
writing (article 27)

For determining whether a given disposition of property upon death is formally valid, the Regulation
sets multiple choices of law, in order to preserve and respect, as possible, the last will of the testator:
(a) law of the State in which the disposition was made or the agreement as to succession concluded;
(b) law of a State whose nationality the testator or at least one of the persons whose succession is

concerned by an agreement as to succession possessed, either at the time when the disposition
was made or the agreement concluded, or at the time of death;

(c) law of a State in which the testator or at least one of the persons whose succession is concerned
by an agreement as to succession had his domicile, either at the time when the disposition was
made or the agreement concluded, or at the time of death;

(d) law of the State in which the testator or at least one of the persons whose succession is concerned
by an agreement as to succession had his habitual residence, either at the time when the
disposition was made or the agreement concluded, or at the time of death;

(e) in so far as immovable property is concerned, the law of the State in which that property is located.

- Recital 73 speaks of the international commitments entered into by the member states prior to the
Regulation, especially the Hague Convention of 5th of October 1961 regarding conflicts of law
relating to the form of the testament

- Recital 53: if a personal qualification limits the choices of form, that is an aspect belonging to the
formal validity of the testament (eg: in Romania a person who does not know how to read or write
can make a disposition of property upon death only in the form of an authenticated testament, in
the presence of 2 witnesses) – that is not a limitation of his legal capacity



The law governing the admissibility of the 
agreements as to succession (article 25)

- par.1: the law of succession as anticipated on the
conclusion day – if the agreement concerns the
succession of one person

- par.2: all the laws of succession as anticipated on the
conclusion day – if the agreement concerns the
succession of several persons

- par.3: choice of law – any available for any of the parties,
as per article 22



The law governing the substantive validity and 
binding effects of the agreements as to 

succession (article 26)

- if the agreement concerns one person: his anticipated
law of succession

- if the agreement concerns several person: the
anticipated law of succession out of several, with which it
has the closest connection

- chosen law – professio juris



Joint wills

- distinction between the joint wills that contain mutual
provisions in favor of the parties, and the joint wills that
merely contain in the same instrument the last will of two
or several persons

- a mutual joint will is to be governed by the rules set forth
in article 26 and 27

- mutual wills that are not joint



Practical issues regarding the agreements as to 
the succession

- Heterogeneous dispositions in the national laws of the member
states

- Autonomous concept defined in art. 3 of the Regulation
- Berliner testament
- Other agreements that are meant to produce effects after the death

of one party (insurances, donations with a clause providing the
property shall return to the donor if the beneficiary dies before the
donor, provisions in the statues of company regarding the death of an
associate)

- Prenuptial agreements – may reserve an advantage for the surviving
spouse (recital 12)

- Recital 26: “Nothing in this Regulation should prevent a court from
applying mechanisms designed to tackle the evasion of the law, such
as fraude à la loi in the context of private international law.”



Instruments of information as to the content of 
the succession law in European countries  



Finding a will in European countries  
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